
Preliminary observations as of 16 June 2004 by the United Nations Special Rapporteur on adequate housing, Mr. Miloon Kothari
 in light of his mission to Brazil

(30 May – 12 June 2004)

Revised version, following Press Conference held in Brasilia on 11 June 2004
	I. Introduction


The Special Rapporteur’s mission to Brazil was undertaken upon the invitation of the Government of Brazil and was prepared in close cooperation with relevant ministries, particularly the Ministry of Cities and the Ministry for Foreign Affairs, UNDP-Brazil, the National Rapporteur on the right to housing and civil society movements. The Special Rapporteur wishes to express his appreciation for the support received from all parties. The Special Rapporteur is impressed by the dedication, preparedness and mobilization demonstrated by all. During his visit, the Special Rapporteur was able to visit urban and rural areas in and around São Paulo, Brasília, Formosa, Alcântara, Rio de Janeiro, Fortaleza, Salvador, Recife, and indigenous communities in Bertioga.  
	II. Positive aspects


There are many positive aspects to highlight and foremost, as stated above, the dedication of an exceptionally strong civil society and the political will of the new Government. This political will has been illustrated by the creation at the federal level of for example the Ministry of Cities, the Special Secretariat of Policies for the Promotion of Racial Equality, the Special Secretariat of Policies for Women and the Secretariat for Human Rights. The establishment of an Inter-Ministerial Working Group to address the long pending issue of the human rights of the Quilombo population in Brazil should also be highlighted.

New laws have been enacted, and a diversity of policies are in the pipeline. During his visit to Brazil the Special Rapporteur was pleased to have been able to witness the adoption in the House of Representatives of the long awaited National Housing Fund Act. Similarly, the enactment in 2001 of Federal Law no. 10.257, the so called City Statute, is welcome. The Special Rapporteur was also pleased to have been able to take part in the launching of the Brazilian Program for Accessibility.
The Special Rapporteur would also like to emphasize the commitment of the Government, on the federal level, to human rights to an extent which he has rarely seen during his four years as Special Rapporteur on adequate housing. The Government has ratified all six of the fundamental human rights conventions, including the International Covenant on Economic, Social and Cultural Rights, the Convention on the Elimination of All Forms of Discrimination against Women and the Convention on the Elimination of All Forms of Racial Discrimination. The 1988 Constitution recognizes a number of economic, social and cultural rights, including the right to adequate housing. 
The Brazilian civil society movement is seen as an example to follow in many countries and the Special Rapporteur can not but applaud its strength and determination. The Special Rapporteur also had the opportunity to visit a number of housing projects at the local level, which directly benefited the poor, including those living in favelas. He is encouraged by the existence of family allowances, lunches at school and other implemented that benefit the poor and would similarly encourage the implementation of a “housing allowance scheme”, where inspiration can be found in countries like Mexico. 
	III. Obstacles


As point of departure the Special Rapporteur wishes to underline the very serious situation with respect to homelessness, landlessness, housing deficit and housing inadequacy prevailing in the country as a result of historic discrimination against the black community and indigenous people, and marginalization of the poor. The Special Rapporteur believes that the current Federal Government possesses a sincere political will to address these issues, but emphasis needs to be shifted from policy making and legislation to practical action. Wealth and land redistribution is of primordial importance in this respect. The country is proud – and with reason – of its Zero Hunger programme, but equal attention must be given to ensure respect for the right to adequate housing in its widest sense, starting with the families who are homeless, landless and those living in extremely precarious conditions. Given the scale of the problem, an emergency approach id called for. Also, there is a need for a progressive annual increase in budget allocations for housing. Although this could be complemented with non-budgetary funds, such funds should not be seen as a substitute for regular budget allocation.  
The country faces huge challenges with respect to the progressive realization of adequate housing from a human rights perspective. Some basic statistics received illustrates the challenges involved. The housing deficit is said to be over 6 million housing units. Among Brazilian directly affected by the housing deficit, 97,2% has no access to credit. The same percentage among those directly affected has an income of less than 5 minimum salaries per month. 40% of the country’s housing deficit is found in the North-East. At least 6,5 million people live in favelas. And despite this only half of all Municipalities in Brazil have developed some form of housing policy. Even less are making serious attempts, at a practical level, to promote the human right to adequate housing which implies particular attention to vulnerable and marginalized groups.
I would like to share with you some main preliminary observations as to some of the key obstacles to the realization of the right to adequate housing, as provided for by international human rights instruments.

Fragmented as opposed to a holistic approach: The historical heritage of decades of racial discrimination and of neglect of the poor is gigantic challenge, which, to be properly addressed, requires a holistic and comprehensive approach. The system of a Federal, State and Municipal form of government presents challenges in this respect. The Special Rapporteur has come across numerous situations where, despite positive initiatives from one or two authorities, people still live in deplorable living conditions, due to the failure at either Federal, State or Municipal level. In order to achieve progress with respect to the right to housing, there is an urgent need to strengthen the chain of governance. This is particularly so, since the realization of adequate housing as a component of the right to an adequate standard of living demands coordinated action on the policy as well as the implementation level, focusing not only on the construction of infrastructure but also on availability of land, basic civic services and livelihood.
The fragmented approach is also visible in the abundance of existing projects, programmes and other initiatives undertaken by authorities and civil society movements. Whereas many of the initiatives that I have come across are individually positive, creative and innovative, the Special Rapporteur has also sensed a lack of coordination and cross-linkages – and as a result positive, and even excellent, initiatives become ad hoc interventions. One positive example which could be followed is the Viva o Morro programme in Recife aiming at stabilizing people living in risk hill areas and ensure the services of civic services, all done in consultation with the communities involved.
With the diversity of progressive laws, policies and statutes, focus must be shifted to implementation, with attention given to the very poor and marginalized, such as through the implementation of the City Statute. The National Housing Fund Act, in order to ensure that it be effective with respect to the most needy, should ideally be tied with the Workers Guarantee Fund (FGTS) and complementary funds from other sources. Similarly a shift is urgently needed to ensure that funds are made available to improve inadequate housing, not only to build new ones which has been the main trend in the past.
In this respect, to ensure implementation, there is an urgent need for an over-arching comprehensive National Housing Policy, encompassing both urban and rural considerations, and an equally comprehensive national housing legislation binding together existing laws and programmes. Such over-arching instruments need to in-corporate relevant international human rights law and take guidance from relevant general comments and general recommendations issued by human right treaty monitoring bodies.
Given the existing fragmentization and the complexity of the issues involved, the Special Rapporteur would also strongly encourage further inter-ministerial work on the right to adequate housing. In this context he welcomes the interest shown by relevant ministries for his mission, such as the Ministry of Cities, the Ministry of Planning, Budget and Management, the Ministry of Land Development, the Ministry of Foreign Affairs and the Special Secretariat of Policies for Women, the Special Secretariat of Policies for the Promotion of Racial Equality and the Special Secretariat of Human Rights. 
Macro-economic constraints?: The external debt of Brazil, conditionality attached to loans from the World Bank, the International Monetary Fund and the Inter-American Development Bank, and the country’s own self-imposed conservative financial policies, has affected the country’s capacity to address the housing and living conditions of the poor, the black population, indigenous communities, women and other vulnerable or marginalized groups. Whereas sufficient resources exist in the country to address such problems, macro-economic limitations create obstacles against using such funds for the benefit of those most in need, in particular with respect to giving direct subsidies to those in need. In this context the Special Rapporteur supports the position taken by the Ministry of Cities not to accept loans international financial institutions which do not allow for subsidies and other measures aimed at benefiting the low or no-income families. The international credibility that President Lula and his Government currently enjoy should make it possible to reduce the budget surplus target of 4.5% to 3.25%, thereby releasing funds to meet the human rights, including housing, for the very poor. Such funds could also be utilized to augment the work programme of Government entities that contribute to improving housing and living conditions of the poor, such as the Ministry of Cities, the Special Secretariats of Human Rights, of Policies for Women, and of Policies for the Promotion of Racial Equality, and other bodies. 
Extreme poverty and inequality: As is the case in many countries with important levels of inequality and existing extreme poverty, the Special Rapporteur does not think that Brazil has succeeded in addressing the needs and ensuring the rights of the 20-25 per cent of the poorest of the poor. The Committee on Economic, Social and Cultural Rights, when examining Brazil’s compliance with the Covenant on Economic, Social and Cultural Rights in May 2003, expressed concern about the failure to provide access to, and adequate provision of, housing credit and subsidies to low-income families, especially to disadvantaged and marginalized groups, a concern shared by the Special Rapporteur. In this context the Special Rapporteur would recommend that the Government consider elaborating a “housing allowance scheme” to meet the urgent housing up-gradation needs of the poorest segments of society.
Indigenous people: The Brazilian Constitution has created a special situation for the indigenous peoples and their territories, making them public, state and private properties, but collectively, not individually identifiable. In accordance with article 231 of the Constitution, indigenous land is considered property of the Federal Union, but meant for the permanent possession of the indigenous peoples, which have the right to usufruct of the riches from the land, rivers and lakes. The Special Rapporteur visited indigenous communities in Bertioga, and has already been able to study the situation through meetings with relevant ministries and testimonies from indigenous groups, and will deal extensively with the relocation and insecurity of land tenure of indigenous in his final report. At this stage the Special Rapporteur would like to underline the need to strengthen inter-ministerial cooperation in this area to ensure that due attention and action is focused on the human rights of indigenous peoples in Brazil. The Special Rapporteur would like to urge the Government to consider creating a Special Secretariat to allow for a comprehensive approach in matters relating to human rights of indigenous peoples, including housing and land rights.
The right to participation in planning and development:  During his visit the Special Rapporteur witnessed a contradiction with respect to participatory processes. Whereas democracy and civil society movements are strong and whereas in particular the Federal Government tries to ensure participation in decision-making through, inter alia, the holding of national conferences, there is a lack of real participation in planning and development on the local level. The City Statute constitutes a tool for participatory design of development plans and allocation of resources, and provides for innovative mechanisms related to: the creation of special zones of social interest; neighbourhood impact studies; and land tenure and regularization. However, according to testimonies received in the development of Master Plans in cities such as Fortaleza and Salvador, civil society movements have been denied access to such participation in development planning, despite, in the case of Salvador a pending court order to the contrary. This illustrates the need for education and training of the civic sector and the local Government to ensure the implementation of the City Statute.
Land reforms: After the re-democratization process of the country, which is internationally marked by the Brazilian Constitution of 1988, there were significant advances in the legal system for the Brazilian State to have a land and housing policy with a group of instruments that allow the reversal of social and territorial inequality in the cities and in the countryside. 
One of the main reasons for the important migratory process from the country to the city has been the concentration of property in the hands of a few private owners and the low productivity of the land: around 166 million hectares belong to large, unproductive estates which occupy 60% of the total rural area. Of the 38 million inhabitants in rural areas, 73% have an annual income below the poverty line placing the country among the worst in the world in distribution of income. The process of agrarian reform in Brazil has not achieved the objectives of ensuring adequate housing and livelihood of the rural population and has put additional strain on urban areas. There is therefore an urgent need to speed up the process of land and agrarian reform, including by the Federal Government to amplify resources for the Urbanization, Regularization and Integration of Precarious Settlement Programs to help the Municipalities execute their land regularization programs. Legislation that deals with the different forms of occupation and land title must be revised, in a way that will harmonize and simplify the issuing of title deeds, including in informal urban and rural settlements, indigenous lands, Quilombo communities.

Given the high level of poverty, homelessness and landlessness in the country, it is clear that land occupation will continue. Given this reality, the Special Rapporteur recommends that the Government may want to elaborate a national policy on the regularization of land occupations. 

Judicial system: In light of testimonies received, the Special Rapporteur is concerned about indications that the judiciary and other protective systems are not sufficiently sensitive to the rights of the poor. At the same time, the Special Rapporteur is encouraged by the important role of the Public Prosecutor to defend public interests and collective goods, which has proved essential in the struggle for housing rights for the poor. The Special Rapporteur will recommend that the Public Prosecutor be given an explicit mandate to protect economic, social and cultural rights, including the right to adequate housing. The role of the judicial system is one of the areas the Special Rapporteur intend to continue to monitor very closely in the finalization of his conclusions and recommendations, but already at this stage he believes that extensive training and awareness-buildings with respect to the human right to adequate housing as a component of the right to an adequate standard of living for the poor is of urgent need. Another possible solution to consider is the establishment of special courts to deal with land, adverse possession, urban collective, land demarcation and regularization conflicts, and keep records of judicial conflicts on land in urban and rural areas, cases of land regularization, and cases of forced evictions and dislocations.

Over all Brazil requires a national human rights protection system to monitor and investigate human rights violations at all levels. This could be achieved by the establishment of a statutory national human rights commission along the lines of the Paris Principles and the creation of human rights commissions at the State level. 

Adequate housing as a component of an adequate standard of living: During the Special Rapporteur’s mission, both civil society movements and ministries have emphasized that adequate housing does not mean merely a roof and four walls, but also implies that a comprehensive approach must be applied, ensuring also livelihood, the right to water and other basic rights and services such as health care, education, electricity and sanitation. On the practical level the rhetoric often has not translated into action. According to statistics, more than 42% of the families are without adequate water supply, waste disposal and trash collection.  One related issue often highlighted in testimonies were that when such services were available, the poor pay comparatively high prizes for water and electricity thus making their total cost for adequate housing an impossible financial burden.
Privatization of basic services: While human rights law does not prevent the provision of basic rights and services, including water, electricity, education, and sanitation through private companies as such, States have the responsibility to ensure that such privatization does not infringe on the human rights of the population. However, examples from Brazil demonstrate that the financial burdens on the poor as a result of privatization, and the absence of differentiated tariffs for the poor, for example of electricity, has in fact grown to an extent that they can no longer sustain their livelihood.
Short-term and temporary solutions become long-term problems: Through testimonies and on-site visits the Special Rapporteur witnessed the results of the implementation of short-term and temporary solutions. In São Paulo the Special Rapporteur visited make-shift houses in the Heliópolis favela where temporary lodgings were built under the power lines by the authorities 10 years ago, but where housing has become a permanent solution. In the Valley of Esperanza, outside Formosa in Goiás, the Special Rapporteur visited rural resettlement programmes where the population 6 years after resettlement is still in need of proper transport, water and healthcare.

The Special Rapporteur also visited Alcântara during where he visited one of the so called Agro Villas, established in the 1980’s in order to relocate Quilombolo communities from areas expropriated by the Air Force for the purpose of the establishment of the Satellite Launch Centre. Judging from the testimonies received the Agro Villas constitute a flagrant example of short-term solutions becoming a long-term problem. The inhabitants of the Agro Villas, previously self-sufficient in their traditional villages with sufficient access to fish and fertile ground, have now become dependent. Relocation, including forced eviction, is never an ideal solution. And, in the rare cases where such relocation could be justified, relocation must be done in full consultation and participation of the concerned population, in compliance with international human rights law. Only in this manner can one ensure that relocation, if unavoidable, results in an improvement of the living situation of those affected, as opposed to a regression and loss of livelihood.
The Special Rapporteur would strongly recommend that the relevant authorities, especially the Ministry of Science and Technology and the Ministry of Defence, jointly prepares a feasibility study for the purpose of determining whether relocation is the only available alternative solution.  

Forced evictions: With respect to forced evictions in general, including that of Quilombo communities from their ancestral lands, and for development and tourism purposes, there is an urgent need for the Government to adopt measures and national legislation to ensure protection against forced evictions and to ensure that such actions are carried out in strict conformity with existing international obligations, and I wish to draw particular attention to the guidelines provided for in the General Comments nos. 4 and 7 of the Committee on Economic, Social and Cultural Rights in this respect.
According to the International Covenant on Economic, Social and Cultural Rights, to which Brazil is a party, legislation is an essential basis upon which to build a system of effective protection. According to the General Comments nos. 4 and 7 such legislation against forced evictions should include measures which provide the greatest possible security of tenure to occupiers of houses and land and are designed to control strictly the circumstances under which evictions may be carried out. The legislation must also apply to all agents acting under the authority of the State or who are accountable to it. Moreover, in view of the increasing trend in some States towards the Government greatly reducing its responsibilities in the housing sector, States parties must ensure that legislative and other measures are adequate to prevent and, if appropriate, punish forced evictions carried out, without appropriate safeguards, by private persons or bodies. 

Procedural protections which should be applied in relation to forced evictions include:

· an opportunity for genuine consultation with those affected;

· adequate and reasonable eviction notice for all affected persons;

· information on the proposed evictions, and, where applicable, on the alternative purpose for which the land or housing is to be used, to be made available in reasonable time to all those affected;

· government officials or their representatives to be present during an eviction especially where groups of people are involved;

· all persons carrying out the eviction should be properly identified;

· evictions not to take place in particularly bad weather or at night unless the affected persons consent otherwise;

· provision of legal remedies; 

· provision, where possible, of legal aid to persons who are in need of it to seek redress from the courts.

These are the Special Rapporteur’s preliminary observations. He will further elaborate on concrete recommendations and solutions in his official mission report, which will be presented to the United Nations Commission of Human Rights in 2005. The report will be prepared in a transparent manner, in close consultation with the Government and other key actors, in order to stimulate a strengthened constructive dialogue and concrete action. 
*****
� Mr. Miloon Kothari was, in his independent capacity, appointed Special Rapporteur on adequate housing by the UN Commission on Human Rights in 2000. One of his tasks as Special Rapporteur is to undertake fact-finding missions to different countries to study obstacles to the realization of the right to adequate housing and to recommend practical solutions to this end. Since his appointment in 2000, the Special Rapporteur has undertaken missions to: Mexico, Romania, Peru, Afghanistan and Kenya as well as a visit to the occupied Palestinian territories.





More Information about the work of the Special Rapporteur on adequate housing as a component of the right to an adequate standard of living, including reports, statements and other relevant documents, can be found on the website of the Office of the High Commissioner for Human Rights at: www.unhchr.ch/housing









