Detention Centres: An Unjust and Ineffective Policy

The administrative detention of migrants is being performed in many countries around the world in violation of international human

rights standards. Administrative detention should be applied only as an exceptional measure and based on the evaluation of each

individual case. At present, it is used as a tool, however ineffective, to combat so-called ‘illegal’ immigration.
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Administrative detention: A global institution

Inmany countries, ‘closed’ facilities have been estab-
lished in which not only undocumented economic
migrants are detained, but also asylum seekers and
refugees. The Italian ‘centri di identificazione ed
espulsione’, the French ‘centres de rétention admin-
istrative’, the Spanish ‘centros de interniamento’ and
the British ‘removal centres’ are facilities designed
for the detention of so-called ‘irregular migrants’, in
other words, people who enter the country of desti-
nation without the correct legal documents or, having
made a regular entry, fall into an irregular status of
residence and are now without a permit to stay.

Detention is aimed at guaranteeing the repatria-
tion ordertotheirhome country when these measures
cannot be executed immediately. This situation may
arise if the migrant’s embassy fails to establish the
migrant’s identity, or pending the organisation of
repatriation travel arrangements. This restriction of
personal freedom is applied to people who have not
committed a crime, but who have simply committed
an infringement of the administrative procedures for
entry and stay. In one European country, Italy, these
infractions have recently been deemed a crime.
Moreover, it should be pointed out that, more and
more often, administrative detention is applied to
asylum seekers — people in need of international
protection.

In 2008, Migreurop conducted a census of
235 removal centres in Europe: the countries with
the highest number of centres were Germany (41),
France (37) and Spain (22). In every EU country there
is at least one of these facilities'.

The European Union’s Return Directive

The characteristics, management, type and timing
of detention vary from country to country. At the
European level, the Return Directive (2008/115/CE),
adopted by the European Parliament in June 2008,
sets EU-wide rules for the return of illegal immigrants
to their home country. The directive gives migrants

1 Updates on migration policies adopted by European
countries and the different national systems in relation
to detention centres are available from: www.migreurop.
org.

the option of leaving EU territory voluntarily within a
period of 7 to 30 days. If they fail to do so, national
authorities can issue a removal order and detain
them for a period of up to 18 months. Immigrants
in that category are also banned from EU territory
for a period of five years. The Directive does not set
a minimum period of detention and each Member
State has the freedom to provide more favourable
laws. However, the immediate effect of its approval
was to justify a tightening of administrative detention
procedures. Once again, Italy distinguished itself
by immediately approving a law extending the
maximum period of detention in detention centres
from 60 to 180 days. The Return Directive has been
broadly criticised for its restrictive nature and is
referred to by anti-racism and human rights activists
as the ‘Directive of Shame’.

Article 5, paragraph 1 of the European Conven-
tion on Human Rights states that:

No one shall be deprived of his liberty save in
the following cases and in accordance with a
procedure prescribed by law.

Among the cases listed, letter f refers to the hypo-
thesis of :

against whom action is being taken with a view
to deportation or extradition.

According to Article 5 (4) of the same Convention:

Everyone arrested or detained ... shall be
brought promptly before a judge or other
officer authorized by law to exercise judicial
power and shall be entitled to trial within a
reasonable time or to release pending trial.
Release may be conditioned by guarantees to
appear for trial.

The wording of this rule is in conflict with the
extension of the administrative detention period to a
period so long that it cannot be aimed at implemen-
tation of the removal measure.

According to the jurisprudence of the European
Court of Human Rights (ECHR), Article 5 (1) (f) of the
Convention for the Protection of Human Rights allows
the regular administrative detention of a person
“against whom action is being taken with a view to
deportation or extradition”; however, the measures
limiting freedom need to be “proportionate and
appropriate” and the duration of detention must be
commensurate to the need to ensure the measures

for forced expulsion.
According to the ECHR, a violation of Article 5
can result from both a ‘non-standard’ administrative

... arrest or detention of a person to prevent
from entering the territory illegally, or a person

BOX 4: European asylum policy

The Dublin Convention of 1997, replaced by the Dublin Il Regulation in 2003, was the first step towards
the harmonisation of asylum procedures across the European Union. It set the criteria for determining the
Member State responsible for examining an application for asylum made in any one of the Member States.
This measure was aimed at discouraging ‘asylum-shopping’, i.e., the process of requesting asylum in
multiple EU Member States. The Dublin Convention also promotes the principle of the ‘safe third country’,
according to which asylum-seekers can be returned to the transit non-EU country through which they
travelled if the latter is considered ‘safe enough’. A number of critics have interpreted the Convention as
an attempt by Western European countries to shirk their responsibility to protect the persecuted and most
vulnerable. Besides, the principle of the ‘safe third country’ suggests the intention to keep asylum-seekers
outside EU-territory, rather than carrying the burden of examining the validity of their asylum claims.

In recent years, EU countries have been proceeding towards increased harmonisation of their asylum
policies. The European Pact on Immigration and Asylum, adopted in October 2008, sets the objective
of creating a single European asylum procedure by 2012. Under the Swedish Presidency of the EU, the
European Commission proposed a scheme to coordinate across the EU the resettlement of refugees from
countries beyond the EU, the so-called Joint EU Resettlement Programme. The Commission hopes that this
new scheme will ease the flow of migrants trying to reach Europe illegally. The identification of common
annual resettlement priorities and the logistics involved with the reception of refugees would be carried out
by EU Member States together with the support of a new agency, the European Asylum Support Office, to be
created in 2010. Member States will participate in this programme on a voluntary basis. The Commission
is also exploring ways of strengthening EU solidarity on migration flows, including by offering EU money to
relocate refugees arriving in the most exposed countries such as Malta, Italy and Greece.
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detention with respect to these criteria and the lack
of an effective remedy (i.e.,a procedure for appeal or
review of the detention order). According to Article 5
(4) of the European Convention on Human Rights:

[E]veryone who is deprived of his liberty by
arrest or detention shall be entitled to take
proceedings by which the lawfulness of his
detention shall be decided speedily by a court
and his release ordered if the detention is not
lawful.

Each person subject to arrest or arbitrary detention
has the right to compensation. Even in this case, a
decision should be made within a short time, and
certainly not after several months in a detention
centre.

The Schengen agreements do not impose the
establishment of detention centres, only that indi-
vidual EU countries provide measures for forced
repatriation. Although the Return Directive allows
for the administrative detention of irregular migrants
for a period of up to 18 months, it also refers to the
principle of appropriateness and proportionality
of the forced expulsion (Article 15). Moreover, this
Directive affirms that deportation should be a last
resort, after attempting voluntary repatriation.

The goal of European legislation harmonisa-
tion is still far from being achieved. The EU Return
Directive does not prescribe a minimum period of
administrative detention, and assigns national legis-
lators the right to suspend appeals against forced
expulsion measure.

Conclusions

Detention centres are the result of an approach that
continues to promote:

e policies aimed at containing migration, rather
than fostering social inclusion;

e policies based on an idea of citizenship that
makes ‘borders’ the discriminator for the
guarantee of social and civil rights (but not for
economic interests), subordinating the first to the
second; and

e domestic policies based on an idea of ‘develop-
ment’ as centred on national economic interests,
instead of people’s wellbeing.

According to this logic, the right to life and freedom
of movement is subjugated to economic and other
interests by building new walls and creating new
cultural and physical borders. The detention centres
in Europe are symbols of these new frontiers; they are
not (and cannot be) useful institutions for combating
illegalimmigration. The phenomenon of illegal immi-
gration can only be reduced through a total change
of migration and immigration policies to facilitate the
entry, stay and regular settlement of foreign citizens
in European countries. It would be desirable if, in the

2 Overthe years, the democratic and anti-racist movements
in Italy have put forward several proposals. Among the

next few years, these migration policies became a
central issue for European governments to overturn
the order of priorities as they exist now. Further-
more, in conclusion, to clear up any ambiguity: the
democratic and anti-racist European movements
have been asking for the ‘overhauling’ of detention
centres, when they should be simply asking for their
closure?. =
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Figure 4: ‘The encampment’ in Europe and around the Mediterranean Sea

*dounaibipy
JO siaquiaw Ag pajonpuod suonebisaAul ASyInL pue 032010 ‘BluBWOY Jo4 "HAI4 :ueqr ‘ably ‘,Juswaddojersp
19 9.uodudy, uonepossy :euably ‘epesblag ‘0T exdluedeRI9 ‘b8 2dnoJH RIS (24U MEeT UuepRO.)
‘s504) pay :BIJROI) (9ONIWWOD DBjUIS|PH Uelebing ‘ssos) pay :euebing Jod "selels Jaquiaw NI GZ A3 Ul Spasu
) pue suoisiroid Lo snooy Jejnoipied e yIm (SBUOZ JSUBL) PUB S2.UUSD JISUR) Se [|9M
se sa13uad uado ‘sdwed uonUSIBP) S|euoneu AIJUNOD PAIYY 10 SSJ3USD Ul SUOIHPUOD BYL {<Uduoyun'Mmm> ¥YIHNN
/ Juswysiung Jo juswieas] Buipeibaq 4o uewnyul pue INMOL JO UORUIARIG S} J0oj d9wwo) ueadoing :ejeq

L. INILSITVd
13vdSI

¢ Bag uesuelidlipsp

yinoiheg
2 SN¥dAD 4
NG 37 VLIV

noduy

uev20

onuepy

*puog-||a.1eH eleqleg
Wo.y PaMO.LIOq SI JusLudwedus, pIOm 3y

sanw biq Jo
sqUnqgns ay3 ul pajedo| sdwed pue saoejd ewlojul
uonepodsp pue uoissiwpe Buluiwexa Jo suopduny
PBUOIHUBWSAOGE OM) SUf3 JO SaXIW

payodap aq 03 3noge syueibiw o

o e e ©

uoissiwpe 10y Bupiem syueibiw [u]

QO 0O
p%/%%o
$

&

‘uoneysibal usbuayds Ayeal) pajesbajul aney Asyy ang ‘uolun
ueadoJn3 ayj Ul J0U e puelIZIIMS pue AemioN ‘puead] (T)

ue|d uopoe ue yyum pajeposse ‘(dN3J) Adljod

pooy.tnoqubiaN ueadoin3 ayy AQq paJanod saliuno) l

uojun ueadoing ayj 03 saLyuno) sjepipue)
Juolun ueadoung ay} Jo saLIUN0D [ ]

3s :mwcmtmu__uw_»._‘ ay) puno.e pue adoing ur Jusidwedus ay]

Source: Migreurop, available from: <www.migreurop.org/IMG/pdf/L_Europe_des_camps_2009.pdf>
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