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Introductory notes

The question pertaining to the impact of States” participa-
tion in designing an Instrument on transnational corpora-
tions and other business enterprises in the area of human
rights (hereafter referred to as ‘the Instrument’) on at-
tracting foreign direct investment has been a persistent
issue of discussion since the mandate of the inter-
governmental group on the Instrument was established.
This mandate was established by Resolution A/
HRC/26/9 of the United Nations Human Rights Council,
which was passed in July 2014.

It is important to contextualize this question within an
understanding of the role of investment policy as one of
the development and economic policy tools available to
States, including the role of both domestic and foreign
investments, and within an understanding of the under-
lying determinants of foreign direct investment. This dis-
cussion could be informed by the experience of countries
reforming their positions towards investment treaties,
which entail a regulatory change pertaining to foreign
investors.

At the outset, it is important to underline that the dis-
cussions undertaken in regard to the Instrument thus far!
underscore that the objective of a prospective Instrument
is not to adversely affect the business sector, but rather it
is intended as a tool for clarifying clear and universal
norms for the protection and promotion of human rights
in regard to operations of transnational corporations and
other business enterprises2. Thus, it would be an Instru-
ment that focuses on addressing corporate violations of
human rights, which is supposed to be an exception in
corporate conduct, and not to over-regulate the corporate
conduct in general.

The Organisation for Economic Co-operation and De-
velopment (OECD) points out that although many
“multi-national enterprises (MNEs) demonstrate a respect
for high standards of business conduct, some may neglect
the appropriate principles and standards of conduct in an
attempt to gain undue competitive advantage”3 (MNEs
and transnational corporations (TNCs) are used inter-
changeably in this brief). This may be particularly true in
environments where regulatory, legal, and institutional

frameworks are underdeveloped or fragile. The main
discussion entailed in the process towards a prospective
Instrument does not pertain to making regulations more
stringent, but to making regulatory frameworks clearer
and more certain in different jurisdictions.

Determinants of foreign direct investment
(FDI)

Empirical research does not point to regulatory frame-
works as the primary determinants of FDI flows. A study
published by the World Bank points out that business
opportunities—as represented by the size and growth
potential of markets —are by far the most powerful deter-
minants of FDI4 It specifies that “for developing and
transition economies, perhaps more important than mar-
ket size is market potential growth”. After size and
growth potential, other factors come into play, including
proximity to markets and customers, investment climate,
availability of skilled workforce, presence of partners or
suppliers, infrastructure, among other factors®. In regard
to ‘investment climate’, the report points to business reg-
ulations and government support. The report also dis-
cusses ‘strong institutions’ and the ‘quality of laws and
regulations’. Thus, ‘investment climate” does not stand
for lack of regulations, but entails the quality and clarity
of the regulatory frameworks.

Decisions by corporations about their foreign invest-
ments are a complex multi-layered process that cannot be
clearly associated with a specific factor. Indeed, there are
multiple factors that play out in decisions pertaining to
FDI (See Graph 1). Overall, there is a strong consensus in
the literature that multinational corporations invest in
specific locations mainly because of strong economic fun-
damentals in the host countries like availability of infra-
structure, stable macro-economic environment and favor-
able policies®.

Furthermore, it is important to consider in this discus-
sion the nature of FDI under consideration, which clari-
fies the incentives driving the FDI flows and enables a
better reading in the aggregate data available in regard to
the FDI flows. Akyuz points out that “contrary to wide-
spread perception, direct investors are not always TNCs.
It could also be an individual or household, an invest-
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Graph 1. Factors Influencing Future Global FDI Activity (showing percent of all executives surveyed by UNCTAD)
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ment fund, a government or an international organiza-
tion...readily available official statistics do not allow
identifying them. This is one of the drawbacks of empiri-
cal studies linking aggregate FDI to various economic
performance indicators in host countries...””. Some ex-
perts point out that the notion that FDI is functionally
indistinguishable from fresh capital inflows and repre-
sents a flow of foreign resources crossing the borders of
two countries has no validity given that total recorded
FDI includes, as an important component, retained earn-
ings by investors®. Every financial transaction after the
initial acquisition of equity by the investor, that is internal
capital flows within the firm, are also considered direct
investment®. Thus, the aggregate trends documented for
increase or decrease in FDI do not give a full picture of
the real value addition created in host countries, and do
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not allow for an adequate analysis of incentives behind
the corporate decisions. Before basing broad policy posi-
tions, such as positions pertaining to human rights instru-
ments, on trends in FDI flows, it is important to decon-
struct the findings related to aggregate FDI flows and to
try to understand the drivers of change in sub-
components of recorded FDI.

Moreover, it is clear that TNCs thrive in highly regulat-
ed and litigious environments such as the European Un-
ion Member States and the United States. Indeed, stand-
ards for criminal, civil, and administrative liability are
mostly well developed in these jurisdictions. Moreover,
most of the litigation cases against corporations have been
brought in these jurisdictions. Thus, the claim that im-
provement in the area of clarifying and enforcing stand-
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ards will lead to hamper TNCs" commercial activities
does not stand on solid grounds.

Accordingly, countries are not advised to decide
their position vis-a-vis the discussions of a prospective
Instrument with a presupposition that these negotia-
tions would potentially leave a negative impact on FDI
inflows.

Lessons learned from the experience of re-
forming investment treaties

Foreign investors are offered protections via a web of
international investment protection treaties, which cur-
rently amount to more than 3,200 agreements (bilateral
investment treaties (BITs) and free trade agreements
with investment provisions)!0, and offer foreign inves-
tors broad standards of protections. These treaties have
been criticized as imbalanced, focusing on investors’
rights and neglecting investors’ responsibilities, and
constraining the host states’ right to regulate in the
public interest.

Countries that attempted to redress the proven im-
balance in the investment treaty regime, including in-
vestment treaties and investor-state dispute settlement
mechanism, have been faced by severe scrutiny by pro-
ponents of the status quo. However, the experiences of
reforming countries show that even in the period fol-
lowing withdrawal from international investment trea-
ties or revision of their commitments under these trea-
ties, they maintained their positions as growing mar-
kets attracting foreign investments.

For example, South Africa commenced in terminat-
ing BITs after a cabinet review of these treaties under-
taken in 2009. In the following period, South Africa
remained a top receiver of FDI on the African conti-
nent; it was ranked by the United Nations Conference
on Trade and Development (UNCTAD) as the top re-
cipient of FDI inflows among the African countries in
201311,

In 2006, Bolivia started to systematically withdraw
from every BIT that reached its expiration date!2. In
May 2013, Bolivia collectively denounced all its remain-
ing BITs. Concurrently, FDI inflows into Bolivia steadi-
ly increased in the following years, reaching an unprec-
edented peak of US$1.75 billion in 2013.

For a long time, Brazil had no investment treaties
ratified (in 2015, Brazil commenced negotiating and
signing investment treaties based on a new model it
enacted entitled “Agreement for Cooperation and In-
vestment Facilitation model”?3). During that period,
Brazil remained one of the highest receivers of FDI, and
was ranked as the 5th Jargest recipient of FDI in the
world in 20134,

Furthermore, empirical evidence from surveys of
investors and political risk insurers have shown that it
is exceedingly rare for foreign investors to factor in in-
vestment treaties (including liberalization agreements)
when committing capital abroad, including deciding on
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the destination and volume of their investments. Similar-
ly, availability and pricing of public and private political
risk insurance is very rarely affected by the presence or
absence of an investment treaty?s.

UNCTAD?¢ points out that over the years, numerous
empirical studies have assessed the impact of internation-
al investment agreements (IIAs), including BITs, on for-
eign direct investment (FDI), resulting in mixed conclu-
sions. UNCTAD points out that existing empirical studies
of IIAs” impact on FDI provide heterogeneous results and
have some limitations because of data and methodological
challenges, among other factors. More importantly, the
study points out that “prominent counterfactuals (i.e. in-
vestment relationships that exist without being covered
by IIAs) suggest that legal instruments” influence on eco-
nomic matters are limited and that other determinants, in
particular the economic ones, are more important”.

Further views from the corporate sector

Empirical evidence points out that “transnational corpora-
tions seek regimes that respect human rights”??. For exam-
ple, a study examining FDI inflows to all non-OECD
countries during the period 1980-2003 found that coun-
tries that respect human rights receive higher FDI inflows.
Another major study on labor standards and FDI points
out that there is no evidence that FDI moves to countries
with the weakest labor regulations; to the contrary the
study notes that low labor standards seem to decrease
FDI'8. This is explained in part by the reputational risks
associated with investing in countries that do not respect
human rights. Another study focusing on European trans-
national corporations found that these enterprises value
regulatory certainty when making location decisions, and
are more likely to enter foreign countries with more strin-
gent environmental regulations than those with lax regu-
latory environments!9. The authors explain that finding by
pointing out that these enterprises are accustomed to op-
erate under strict environmental regulatory regimes.

In 2015, the Economist Intelligence Unit (EIU) released
a report entitled “The Road From Principles to Practice:
Today’s Challenges for Business in Respecting Human
Rights”, in which it asked senior corporate executives
how “useful, if at all, would a new legally-binding interna-
tional treaty on business and human rights be in helping
their business respect human rights'20. The study was
commissioned by the Universal Rights Group, together
with DLA Piper, Eli Lilly, Global Business Initiative on
Human Rights, Mazars and Telenor, among other parties.
The results of the study were found to be “surprising,
showing strong support for the claim that business needs
to take human rights seriously”2!. It was observed that “a
large majority of executives now believe that business is
an important player in respecting human rights, and that
what their companies do—or fail to do—affects those
rights”22. In the EIU survey, 83% of respondents agree
(74% of whom do so strongly) that human rights are a
concern for business as well as governments. Similarly,
71% say that their company’s responsibility to respect
these rights goes beyond simple obedience to local
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laws?. Furthermore, it is telling that “when asked about
the main barriers that their companies face in addressing
human rights, only 15% of respondents agreed with the
statement, “business would incur costs/see profit mar-
gins reduced” 4.

On the question pertaining to the usefulness of a legal-
ly-binding international treaty on business and human
rights, the study’s results show that among the respond-
ents, 25% thought it would be “very useful” and 32%
thought it would be “slightly useful”, compared to 15%
who thought that it would “not be very useful” and 9%
who thought it would be “not at all useful” (See: Graph

).

Concluding remarks

N

The review presented by this brief describes a world
where traditional perceptions of corporations, their in-
vestment decisions and its interface with human rights
frameworks have significantly evolved and changed. Cor-
porations are generally not averse to responsibilities in
the field of human rights. Moreover, corporate decisions
in regard to allocating investments is not pegged to ac-
tions that States take regarding regulatory frameworks,
such as investment agreements or human rights regula-
tions. Decisions by corporations about their foreign in-
vestments are a complex multi-layered process that can-
not be clearly associated with a specific factor, but have
been primarily associated with strong economic funda-
mentals in the host countries.

Today, transnational corporations are entities of signifi-
cant influence, and have been an active ‘actor” in shaping
the evolution of the law. Over the last few decades, a se-
ries of hard rules pertaining to corporate interests have

evolved through the web of international investment trea-
ties, rules pertaining to investor-state dispute settlement
and related international enforcement rules?. Opponents
of new rules pertaining to business and human rights nev-
er explain why hard rules are necessary to protect multi-
national corporations from potential misconduct by
States, while soft rules are sufficient to protect people
from the cases of misconduct by multinational corpora-
tions?.

Corporations upholding human rights and investing in
best practices across contractual and production chains
ought to have a clear interest in movement towards devel-
oping a binding Instrument in regard to transnational
corporations, and other business enterprises in the area of
human rights. An Instrument at the global level will help
avoid illegitimate corporate competition that could be
achieved through exploiting differences in the applied
standards and in mechanisms available to uphold the im-
plementation of rights. More importantly, an Instrument
at the global level will help level the playing field across
jurisdictions, bringing more clarity to corporations in re-
gard to the context they conduct their operations within
and more certainty for victims of corporate abuse in re-
gard to access to remedy. This will bring more certainty
and consistency for all stakeholders.
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