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INTRODUCTION:

Women’s equality with men in the exercise and enjoyment of their human rights are found in the basic human rights architecture found in the Charter of the United Nations (1945), the Universal Declaration of Human rights, (1948), and the International Covenants on Civil and Political Rights (ICCPR1966) and Economic, social and Cultural Rights (ICESCR 1966). 

The United Nations Commission on the Status of Women created in 1946 as an organ of the United Nations to with the mandate to “prepare recommendations and reports to the Economic and Social Council (ECOSOC) on promoting women’s rights in political, economic, civil, social and educational fields and to make recommendations on “urgent problems requiring immediate attention in the field of women’s rights” (United Nations 1995d, 13, para. 46). In fulfilling its mandate, the CSW drafted important conventions on women’s rights which were later adopted by the General Assembly which are the Convention on the Political Rights of Women, (1952), the Convention on the nationality of Married Women, (1957), and the Convention on Consent to Marriage, Minimum Age for Marriage and Registration of Marriages, (1962). Based on other work of the CSW, the General Assembly also adopted the Declaration on the Elimination of Discrimination against Women in 1967, thus preparing the way for CEDAW for CEDAW over a decade later.
Other UN specialized agencies such as the ILO and UNESCO had also addressed aspects of women’s rights in other Conventions. But by 1972, there was a realisation that persistent discrimination could not be eliminated by the existing conventions alone. Using the opportunity of its 25th anniversary, the CSW recommended to ECOSOC and the General Assembly for 1975 to become International Women’s Year as a reminder to UN member States that new and increased efforts were needed to deal with the legal and practical manifestations of the phenomenon of discrimination against women. This recommendation was approved and in setting out its programme for the year, the CSW proposed an international conference, which became the First UN Conference on Women held in Mexico City in 1975. The rest as they is history.

The outcome document of this conference called for high priority to be given “to the preparation and adoption of the convention on the elimination of discrimination against women, with effective procedures for its implementation” (United Nations 1976, para. 198) thus reaffirming the 1972 CSW view that a new, legally binding instrument on women’s human rights was necessary The drafting of the Convention actually began in 1974, a year prior to the Mexico Conference. The negotiations were lengthy and difficult but finally on December 18, 1979, the Convention was adopted by the General Assembly. It was opened for signature and ratification on 1st March 1980 and came into effect on September 3rd 1981, after the twentieth ratification. Currently, there are 186 states parties to the Convention, the highest number of ratifications after the Convention on the Rights of the Child.
The Convention on the Elimination of all forms of Discrimination against Women (CEDAW)
The Convention is one of the core human rights treaties and is an additional means for protecting the human rights of women. 
The CEDAW, at the time of its adoption in 1979 expanded the understanding of international law. It is the first and only human rights convention that obliges States parties to modify and abolish social attitudes and cultural patterns and practices that are based on the inferiority or superiority of either sex. It also explicitly prescribes States Parties’ obligations to eliminate discrimination against women, not only by its agents but also by private individuals, organizations or enterprises. The CEDAW also integrates women’s civil and political rights and economic, social and cultural rights under the normative framework of equality and non-discrimination. The Convention also covers the guarantee to respect, protect and fulfill women’s human rights in the private sphere of the family. Finally, the Convention, in addition to using a non-discrimination approach, also allows for the correction of former practices of discrimination through the application of temporary special measures.

The Convention consists of a Preamble and thirty articles. The Preamble to the Convention explains that despite the existence of other human rights instruments, women still do not have equal rights with men and that discrimination against women continues to exist in every society.    It identifies many specific areas where there has been notorious discrimination against women, for example in regard to political rights, marriage and the family and employment. In these and other areas, the Convention spells out specific goals and measures that are to be taken to facilitate the creation of a global society in which women enjoy full equality with men and thus full realization of their guaranteed human rights.

In order to combat gender based discrimination, the Preamble requires states Parties to recognize the important economic and social contribution of women to the family and to society as a whole. It emphasizes that discrimination will hamper economic growth and prosperity. It also expressly recognizes the need for a change in attitudes, through the education of both men and women to accept equality of rights and responsibilities and to overcome prejudices and practices based on stereotyped roles. 
Articles 1-5 and 24 of the Convention are the so called framework articles Their content, as expressed in the form of definitions and State Obligations, is important, not only in itself but also informs the remaining substantive articles 6 to 16 in that these definitions and obligations need to be applied by States Parties each time they make efforts to implement any of them. 

Articles 17 to 23 and 25 to 30 cover procedural issues, such as the parameters for the creation of the monitoring committee and its work, the reporting obligations of States Parties, the issue of reservations to the Convention and the conditions for resolving disputes among States parties as to the interpretation and application of the Convention. 

Understanding the principles of the convention: 
The CEDAW is based on the three principles of equality, non discrimination and state obligation.

The nature of Discrimination:

The definition of discrimination in article 1 of the Convention goes beyond the concept of discrimination used in many national and international legal standards and norms. While these other legal standards prohibit discrimination on the grounds of sex and protect both men and women from treatment based on unfair or unjustifiable distinctions, exclusions or restrictions, the Convention focuses specifically on discrimination against women, emphasizing that they have suffered and continue to suffer from various forms of discrimination because they are women. The Convention also defines discrimination as an intentional or unintentional act, the latter being discriminatory in its effect. Intentional or direct discriminating treatment could be classified as different treatment leading to non-recognition of human rights of women both in the private and public sphere and indirect or unintentional discrimination as same treatment preventing women from exercising their human rights in the private and public spheres. Unintentional or indirect discrimination against women occurs where laws, policies and programmes based on gender-neutral criteria actually have a more disadvantageous impact on women than on men. 
The nature of equality:
The Convention demands not only formal legal equality but also equality of results in real terms. CEDAW demands equality of opportunity, equality of access and equality of results. In order to achieve substantive equality, the Convention provides for corrective measures such as the application of temporary special measures to accelerate its achievement. This also requires the redistribution of resources and power between women and men as well as changes in the  public and private environment to provide for equality of results.  The Convention clearly names equality as the human rights norm to be promoted, protected and fulfilled and not equity. In legal context, equity means fairness and conservative forces introduced the use of equity to replace equality in the Beijing conference in 1995. In the last decade, some feminists have adopted equity as encompassing substantive equality for diverse groups of women which should not be confused with the meaning of the term as used by conservative opponents of the Convention and women’s rights. Equitable treatment must have the goal of bringing about equality. The Convention recognises that women are not a homogenous group and therefore addresses this diversity by devoting article 14 to rural women. The Convention can therefore be interpreted to cover the needs of other specific groups of women not specifically mentioned in any of its articles.
The nature of State obligation:

The State’s obligations to respect, protect and fulfil women’s human rights to equality and non discrimination are clearly defined in all articles of the Convention but more specifically in Article 2 which defines them as the States Parties’ obligations to condemn and eliminate discrimination through legal and other means. In article 2 (a-g), general obligation of results encompass the duties of States Parties to eliminate discrimination in all its forms, which not only entails the task “to embody the principle of the equality of men and women’ in national constitutions and other legislation, but to ensure the practical realisation of this principle. All forms of discrimination, whether committed by state agents or by private organisations, enterprises or individuals, must be prohibited by legislation and must be punished with sanctions where appropriate through competent national tribunals and other public institutions. In addition, existing laws, customs and practices which constitute discrimination against women must be modified and abolished. Of great importance is the fact that States by ratifying the Convention agree to pursue such a policy of eliminating discrimination without delay.   
THE OPTIONAL PROTOCOL:
At the 1993 Vienna Conference on Human Rights, UN member states recommended:

“New procedures should also be adopted to strengthen implementation of the commitment to women’s equality and the human rights of women. The Commission on the Status of Women and the Committee on the Elimination of Discrimination against Women should quickly examine the possibility of introducing the right to petition through the preparation of an optional protocol to the Convention on the Elimination of Discrimination against Women.(United Nations 1993b, para 40).

Actual drafting of the OP did not start till 1996 when a working group was set up and mandated by the CSW to prepare a draft OP. By 1999, the Working Group had reached consensus on a Draft OP which was unanimously agreed upon by the CSW and ECOSOC and finally adopted on October 6, 1999 by the General Assembly at its 54th Session, twenty year after the adoption of the CEDAW. The OP provides for two additional procedures to the CEDAW, the individual communication Procedure and the Inquiry Procedure.

The innovative features of the CEDAW OP are:

a. In its article 2 on standing, it provides that not only individual women but groups of women who claim to be victims of violation of any of the rights set forth in the Convention, may submit a communication.

b. The Communication may be submitted on behalf of the alleged victim by another person or organization with the consent of the victim

c. The OP permits States Parties to opt-out of the inquiry procedure.  
d. The Committee may make recommendation for interim measures pending the determination of the Communication.

The Communication Procedure:

· Communication must be in writing and should not be anonymous. 

· The communication may only be submitted after the exhaustion of all domestic remedies

· The alleged violation should have occurred after the coming into force of the OP in the State Party.

·  The subject matter of the communication should not have been previously examined by the Committee or examined under another procedure of international investigation or settlement.
Non-compliance with points 2 – 4 may render the communication inadmissible.  As at December 2008, about 21 cases had been registered. 
The Inquiry Procedure:

This procedure allows the CEDAW Committee to look into situations of “grave or systemic violations” by a State Party of any of the rights set forth in the Convention. On receipt of reliable information of grave or systemic violation, the Committee invites the SP to comment on the information received. This is the first step. Depending on the response received from the SP, the Committee may proceed with a full inquiry. So far, only once inquiry has been undertaken by the Committee, The Ciudad Juarez Inquiry involving Mexico.  The inquiry involves a visit to the country and opportunity is given to all stakeholders, government, civil society, individuals to talk to the Committee members conducting the inquiry. At the end of the inquiry, a report and recommendations are issued. At this point, the Committee’s report and recommendations become public.
What can civil society do to make effective use of the procedures under the OP?

1. Raise awareness about the OP and its complaints procedures, especially in developing countries. So far almost all communications, except one have come from Europe.

2. Organizations can provide technical support to victims in preparing their communications to avoid cases being declared inadmissible or dismissed for lack of merit.

3. Consistently document cases of violations in order to establish their systemic nature.
4. The information can also be submitted to the Committee during the consideration of the SP periodic reports through a shadow report.
